
How far is the Trump Administration willing to go to silence victims of sexual misconduct, 
harassment, and assault? 
 
In September 2017, US Secretary of Education Betsy DeVos rescinded Obama-era guidelines on 
how campuses deal with sexual misconduct and assault under Title IX. Signed into law in 1972, 
Title IX prohibits sex discrimination in education programs and activities that are federally 
funded. Over the years, the Supreme Court has given rise to claims under Title IX for sexual 
misconduct and harassment and procedures for these claims have been supplemented by 
guidance released by the US Department of Education.  
 
Earlier this month, draft guidelines were released to replace the Obama-era requirements, but 
these changes have advocates concerned about adverse implications this will have on sexual 
misconduct claims across campuses around the United States.  
 
The new draft guidelines have a clear emphasis on protecting impartiality of claims, favoring 
alternative methods of dispute resolution, and relaxing stringent procedures that recipients 
must go through to investigate sexual harassment claims. The guidelines justify these changes 
by mentioning widespread criticism of the rescinded guidance – uncertainty in policy, 
forbearance of due process, the confusion regarding what constitutes sexual harassment for 
Title IX purposes, and the absence of autonomy for individual grievance processes. While this 
may sound like a step in the right direction, when looking to the core of the requirements of the 
draft guidelines, it is clear that claimants will suffer greatly from these changes. 
 
Interestingly, one of the aims of the guidelines is to give claimants “greater control” over the 
process of their investigation. However, when reading the proposed regulations in the draft, 
this statement is increasingly contradicted. Proposed section 106.44 covering a recipient’s 
response to sexual harassment would state that “a recipient with actual knowledge of sexual 
harassment…must respond in a manner that is not deliberately indifferent.” This would mean 
that the response would have to be “clearly unreasonable in light of the known circumstances,” 
thus relaxing requirements for recipients to carry out investigations of sexual harassment. In 
the context of universities, this would mean that the sexual assault would have to be reported 
directly to the Title IX Coordinator or else the university would not be responsible for 
conducting an investigation. This would mean that reporting sexual misconduct, harassment, or 
assault to a resident advisor or member of campus staff would be insufficient to amount to a 
complaint. Additionally, claims can only be brought if the incident happened on school property 
or an area overseen by the school. These requirements would likely reduce the number of 
claims significantly as many incidents happen off-campus and victims are less likely to report 
such conduct directly to a person in an official capacity. It also means that if a university 
chooses not to hold an investigation for some reason, they may not be held accountable for this 
as the action may not be held “clearly unreasonable” in the circumstances. This is clearly not 
giving the claimant “greater control” over the investigation process but rather doing the 
opposite – preventing claimants from bringing Title IX claims forward and protecting 
universities refusing to investigate the claims brought to their knowledge.  
 



The most prominent aim of the new guidelines is to apply “mandatory procedural checks and 
balances, thus producing more reliable factual outcomes” during the investigation process. 
Proposed section 106.45(b)(1) would require due process for both the claimant and respondent 
and require objective evaluation of relevant evidence. Section 106.45(b)(1)(iv) specifically 
states that the grievance procedure must presume that the respondent is “not responsible for 
the alleged conduct” until a conclusion is reached on the investigation. It is clear that these 
draft guidelines are trying to force the presumption of innocence on universities but it is clearly 
unnecessary in the circumstances. I know from personal experience that while an individual 
may form personal beliefs on the case, this will not impact their ability to collect the necessary 
evidence and look at the situation objectively. Those employed by universities to investigate 
these claims are required to be impartial regardless of this proposed section, and it is only in 
utmost negligence that an investigator will presume the respondent responsible (at least in an 
official capacity) before a decision is reached. The presumption of innocence is an understood 
concept and the proposed provision places offensive, unnecessary doubt on the ability of Title 
IX investigators to do their jobs. It is clear that the provision was solely entered as a sweeping 
political statement prompted by the Trump Administration in the wake of the Brett Kavanaugh 
appointment and conservative responses to the #MeToo movement. 
 
Furthermore, section 106.45(b)(5) would allow for recipients to offer an appeals process, but 
does not require them to. While the guidelines are so keen to implement due process 
requirements for respondents as aforementioned, they are clearly avoiding due process 
requirements for the claimant.  
 
In relation to determining the claim, recipients would now be able to choose what standard of 
evidence they would hold the claim up to – either on the preponderance of the evidence 
standard (“more likely than not”) or the clear and convincing evidence standard. Due to these 
changes, many recipients will now require a higher evidence threshold in these types of cases 
which, again, would roadblock claimants from either submitting a claim in the first instance or 
being able to prove their case. This is already a tricky situation because sexual assault and 
harassment claims are subject to high scrutiny since many are he-said-she-said instances. It is 
clear this was added to the guidelines to increase fairness; however, where it is already difficult 
for claimants to satisfy the preponderance of the evidence standard, it is wholly unnecessary 
for a higher evidential burden to be placed on claimants to make their cases blatantly 
impossible to succeed.  
 
It is evident why some advocates may be worried that these guidelines will have negative 
effects on the claims process under Title IX. While claiming to protect due process rights, these 
guidelines have poised blatantly protecting rights of respondents against the rights of claimants 
in the process. Claimants will not have “greater control” over their investigations under these 
guidelines. There will be no implementation of fairness and equity for both parties. With the 
implementation of these guidelines, it is possible that many incidents of sexual misconduct, 
harassment, and assault will go unreported or will fail on evidential standards due to the 
superfluous burdens these guidelines will place. 
 



Find the draft guidelines here.  

https://www2.ed.gov/about/offices/list/ocr/docs/title-ix-nprm.pdf

